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"28. This Court. at this Stage, without recording any opinion on the
merit of the submission. against the allegations, Prima-facie finds substance in- -
the submission that in his notes of difference, the Secretary of the Department
recorded that these immovable Pproperties were purchased showing lesser price
and on the basis of government valuation but no basis Jor recording this finding
has been mentioned in his note. Nothing was made available to the petitioner in
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support of the notes of difference on this point. The Department did not produce
any contemporary sale deed and no effort was taken to prove that in the year in
which these properties were purchased, the properties in the neighborhood or
in the boundaries of these properties were sold on a higher price. In such
circumstance, the findings of the Inquiry Officer based on verified facts would
become relevant and cannot be ignored by the disciplinary authority.

29. This Court finds that in paragraph 'VII', the Inquiry Officer has
recorded the following findings:-

2011-2012 ¥ 2012—13 &) vz 381 3 Fre7 Hioar 7 qol giaasT & wrer
GW@W%WW?WWWW/WW%?W
m%yﬁfb%‘afa%wef@mv/%—wwr??wﬁww/”

30. A perusal of the further notes of disagreement in baragraphs (ii), (iii),
(iv) and (v) would show that as regards the income from the school, the
Secretary of the department has not believed the same but the Inquiry Report
shows that the 'EOU" had seized certain students' ledger and cash books of the
school and an Inspector ofthe 'EOU" had collected the original students' ledger
and cash book of the year 2011-12 and 2012-13 Jrom which the photocopies of
the cash books were compared and those were Jound to be the same. In his
notes of difference, the Secretary has not mentioned any material save and
except his own assertion that he does not believe it. On the point of agriculture
income, the disciplinary authority states that it is not possible to have an
agriculture income of Rs. 43 lakhs Jrom land measuring area 5 acres 3.25
decimals. On this point-also the Inquiry officer has recorded that the
agriculture income of the petitioner got verified by the Superintendent of Police,
EOU and in verification agriculture income Jrom the year 1989 to 2013 has
been assessed at Rs. 12,44,630/. The disciplinary authority, it seems, has not
gone into the Inquiry Report and in his Endeavour to record his difference of
opinion proceeded as if the Inquiry Officer has accepted the agriculture income
at Rs. 43 Lakhs. ER . o

31. Simildﬂy, even as the jnquiry Officer has not accepted any dairy income of
the wife of the petitioner, the disciplinary authority has recorded in his note that

the evidence produced by the wife of the pefitioner as regards her dairy
9 V |
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income is not acceptable. He has further proceeded to observe that the Inquiry
Officer has not looked into this aspect of the matter. In the opinion of this
Court, this is completely a wrong observation by the Secretary of the
Department because it is evident on perusal of the Inquiry Report that the
Inquiry Officer has taken note of it and rejected the same.

32. The Inquiry Officer has accepted the income of the wife of the
petitioner only at Rs. 65,48,612/- as against her claim of Rs. 1,01,27,667/-. If
the Inquiry Officer has already rejected the claim on account of dairy income of
Rs. 10,70,000/-, the Secretary of the Department had no reason to record a note
of difference on this point.

33. This Court finds that the note of difference in clause (v) is with regard
to the loan of Rs. 7 Lakhs advanced to his wife by the petitioner. This Court
finds that Rs. 7 Lakhs has been shown as received by the wife on account of
loan from her husband. This has been accepted. The impact of this transfer of
Rs. 7 Lakhs to his wife would be reflecting in the account of the petitioner also.
This is why the amount has been shown in the column of the expenses of the
petitioner. This is double entry system. -

34.  This Court finds from the records that after the notes of difference
was received by the petitioner, he submitted his response thereon but thereafter
the matter remained pending with the disciplinary authority as the proposal
sent to obtain opinion from the Commission could not proceed further in want
of certain opinion from the General Administration Department. The petitioner
retired from service on 31.01.2019. '

35. Be that as it may, on perusal of the impugned Memo No. 329 dated
15.01.2020, it appears that afier retirement of the petitioner, the proceeding
was converted under the Pension Rules vide Memo No. 692 dated 19.03.2019
the petitioner was guilty and thereafter a proposal was sent for 100% forfeiture

of the pension of the petitioner. At this stage, no opportunity of hearing was
given to the petitioner.

36. In the present case, admittedly, the petitioner has not been served
with any notice specifying the reduction proposed which was in the Jorm of
Jorfeiture of 100% pension and the grounds therefor but during departmental
proceeding, he was given an opportunity to submit his show-cause on the notes
of differences, therefore, this Court would first consider whether the impugned

order has been passed after taking into consideration the show-cause of the
petitioner:

37. In this connection, the letter dated 24.04.2018 (Annexure-29) and the
letter dated 12.06.2018 (Annexure-30) written by the petitioner to the Officer on
Special Duty, RWD are important to take note of.
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38. The petitioner further wrote a letter dated 26.09.2018 (Annexure-
'31') by which he requested for making available the evidences, if any, in .
possession of the Department based on which the notes of difference was made.

39. In the above-mentioned background when the impugned order
(Annexure-'19') is looked into, this Court finds that in paragraph '7' thereof the
disciplinary authority has reiterated the same and one finding which were
there in the note of difference. Paragraph '7' is being reproduced hereunder .-
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40. This Court finds from above that as regards valuation of the
properties (note-1), there is no finding. This time the disciplinary authority
came out with an observation that the properties were purchased about 7-20
years back whereas during this period the wife of the petitioner had no definite
source of income, therefore, her income of the period during which the
properties were purchased could not be verified. There is no consideration of
the show-cause of the petitioner. On the note-2, again the relevant facts that the
EOU Inspector had visited the school, collected the students' ledger and
receipts etc. and verified the same from photocopies have not at all been
considered. The total income from the school during the check period (25 years)
has been allowed at Rs.14,53,560/-. If these are verified facts and have been
accepted by the Inquiry Officer, it was definitely required to be considered by
the disciplinary authority. Similar ignorance of the materials which were
prima-facie relevant are found in paragraph 7 of the impugned order.
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4. It is well settled that where a JSinding of fact has been arrived at
without propey consideration of releyant materials and ignoring from
consideration that matters which are primaq- Jacie relevant, sych Jinding become
arbitrary and unsustainable.

46.  This Court, Jinds that the impugned order (Annexure'19’) suffers
Jrom the vice of non-consideration of the materials availghle on the record. The
Jindings have been recorded in paragraph '7' of the impugned order by ignoring
the show-cause of the petitioner. For g the reasomns, Annexure '19' cannot
sustain the test of law and is liable to be set-aside.

47.  This Court Jurther finds that the Petitioner had preferred a Review
application. The Reviewing Authority has taken a view that there was no need to

Pension Rules but other aspects have not been gone into.

48. In fesult, the impugned orders g contained in Memo No.-329
dated 15.01.2020 (Annexure '19 ), the order contained in Memo No.-977 dated
26.05.2020 (Annexyre 21)). and the review order as contained in Memo No.-546
dated 12.03.202] (Annexure '34") are liable 1o be quashed and cancelled T, hose
are accordingly quashed,

49.  The matter is remitted to the Disciplinary Authority for q Sfresh

350.  This writ application is allowed o the extent indicated
hereinabove, "
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